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SALE OF STOCK NOT NECESSARY TO
CONVICTION UNDER SECTION 338

OF TITLE 18, U. S. C.

I

The appellants' entire contention is that as the gov-

ernment failed to prove any sale of stock made after the

first of September, 1931, it failed to establish an essential



element of the offense and failed to establish that the

scheme and artifice was in existence within three years

before the return of the indictment.

The appellants were prosecuted and convicted for hav-

ing devised a scheme and artifice to defraud and to

obtain money or property by means of false and fraudu-

lent representations, and in attempting to execute the

same, having used the Post Ofhce Department of the

United States, not for having sold stock. It would

appear then that the question before the Court would be

whether or not the scheme and artifice that the govern-

ment charged the defendants with having devised and

which it proved they devised and put into operation for

a period of years, was in existence within three years

prior to the return of the indictment and not whether

the appellants actually sold stock within three years of

the return of the indictment.

The appellants insist that the only method by which

the government could prove the scheme to have con-

tinued in existence after the first of September, 1931,

was to prove an actual sale of stock, in other words their

contention is that the continued existence of the scheme

and artifice is dependent absolutely and entirely upon

proof of sales of stock.

In this the appellants have fallen into error.

The only elements necessary to be proven to sustain a

conviction are (a) a scheme devised or intended to be

devised to defraud, or for the purpose of obtaining money

or property by means of false pretenses, and (b) for the

purpose of executing such scheme or attempting to do so,

the placing of any letters in any post of^ce of the United



States to be sent or delivered by the post office estab-

lishment.

U. S. V. Young, 232 U. S. 155 at 161;

New V. U. S., 245 Fed. 711 (C. C. A. 9)

;

Barnard v. U. S., 16 Fed. (2d) 451 (C. C. A. 9).

It was not necessary for the government to have

proven in this case, to sustain a conviction, that the ap-

pellants ever made a sale of stock or ever defrauded

anyone. The statute does not make guilt depend upon

the success of the scheme or upon a victim being actually

defrauded. No one could have been defrauded in this

case unless stock were actually sold. The offense con-

demned by the statute is the devising of the scheme and

the using of the mails in attempting to execute it, and

the moment the appellants did that they were guilty and

just as guilty whether their attempt succeeded in selling

the stock or whether it did not.

U. S. V. Kenofskey, 243 U. S. 440;

Marino v. U. S., 91 Fed. (2d) 691 (C C. A. 9).

As it is not, under the statute, necessary for the gov-

ernment to prove a sale of stock at any time as an es-

sential or any element of the offense in order to prove

the scheme and artifice was actually devised and the mails

used in its attempted execution, certainly then it was not

necessary to prove an actual sale of stock as an indis-

pensable element of proving the continuance of the scheme

after September 1, 1931, or at any time. If proof of

the sale of stock is not necessary to prove the scheme and

artifice and the use of the mail in attempting to execute



it, it is equally not necessary to prove its continuance after

it has once been established.

If appellants' contention is correct, then in addition to

the elements that have been laid down by the authorities

as the only elements necessary to be proven to sustain a

conviction, appellants would inject another element,

namely the actual execution of the scheme in this case

by the sale of stock. No authority has been cited by ap-

pellants for that contention. To date, none exists, all

are against the contention.

(b) GOVERNMENT'S CASE

Appellants assign no reason why the Court should

say, as a matter of law, that the government failed to

prove an essential element of the offense, or prove that

the scheme and artifice continued to within three years

of the return of the indictment, except the contention that,

as they say, the government failed to prove a sale of

stock after the first of September, 1931, and take their

stand upon that fact as being conclusive of the motion.

As it has been demonstrated that fact, standing alone, is

not only not conclusive, but not at all necessary to be

shown, it would seem that any further discussion of the

facts would be out of place. However, a brief discussion

undoubtedly would serve the purpose of demonstrating

further the fallacy of appellants' contention.

We submit that appellants' contention might well be

tested by first considering the government's case and

considering what the situation would have been on this

question had appellants introduced no evidence in their



defense, but rested with the government; for if it did

not appear as a matter of law when the government closed

its case in chief that the scheme and artifice had been

abandoned by the appellants, then for appellants' con-

tention to be sound it must have appeared as a matter

of law and conclusively as a part of their defense.

It is conclusively established that the scheme and arti-

fice, described in the indictment, and charged to have been

devised by the defendants, was actually devised and that

the United States mails were used in the execution and

attempted execution thereof and that many were actually

defrauded. Appellants' entire contention is that the

scheme, proven to exist and put into operation, was later

abandoned by them. The government proved, as a part

of its case, that the appellants incorporated corporations;

the life of some of them was perpetual; the shortest cor-

porate life of any was forty years. It was necessary to

incorporate to have stock to sell and the life of the cor-

porations was to extend for a period of time long after

the return of the indictment. The government charged

and proved that the appellants, at all times, held in their

respective names a large majority of the voting stock of

the corporations and did retain the absolute control of

the affairs of the corporations, had complete dominance

over them and absolutely determined their policies and

what should be done in the name of the corporations. The

government proved the defendants, as a camouflage and

aid to the execution of the fraudulent scheme, intended to

and did establish and operate undertaking parlors to give

the appearance of being engaged in a legitimate business,

those parlors to be operated under a plan known as the



Merrill plan, one peculiar to the defendants and entirely

distinct in form to any method or plan of operating or of

doing business by those legitimately engaged in the

undertaking business, or in any other business. Here

also the lure was held out to those who would purchase

other worthless paper, dominated as burial certificates,

that they would get something for nothing. The gov-

ernment proved that it was a part of the scheme that it

should extend geographically all over the United States

and into Canada (R. 555), and in point of time this

expansion would take longer and extend for a period of

time that had not expired at the date of the return of

the indictment. It appears from the record of the Board

of Director's minutes in 1930 (R. 329) that they were

to employ stock salesmen for at least twenty years, as

they there provided for a gold wreath as a merit badge

for twenty years' service in the company.

The government proved the use of the mails in the at-

tempted execution of the scheme. The government proved

that after September 1st, 1931, and within the period of

the statute of limitations, and continuously up to the

time of the receivership in 1932, defendants used the mails

and sent through them letters and writings amply suffi-

cient to attempt to execute the scheme, if in fact the

scheme was in existence when the writings were made.

Durland v. U. S., 161 U. S. 312;

Walker v. U. S., 152 Fed. Ill (C. C. A. 9).

The government proved that every act necessary to be

proven to establish the scheme and artifice and to sus-

tain a conviction, done prior to September 1, 1931, was



done after September 1, 1931. Appellants say that the

government proved no sale of stock after September 1,

1931. However, proof of the sale of stock was not a

necessary act to be proven to establish the scheme and

artifice, or to sustain a conviction in the case.

Appellants concede, as they necessarily must, that hav-

ing proven the existence of the scheme and artifice, it is

presumed to continue until its termination is shown, this

concession being compelled by

Hyde V. U. S., 225 U. S. 347;

Brown v. Elliott, 225 U. S. 392;

U. S. V. Kissel, 218 U. S. 601

;

Marino v. U. S., 91 Fed. (2d) 691 (C. C. A. 9);

Coates V. U. S., 59 Fed. (2d) 173 (C. C. A. 9).

It would thus seem that the presumption itself were

sufBcient to carry the case to the jury when the govern-

ment rested its case in chief. However, the government

did not particularly need the presumption, as in this case

the government charged and established conclusively that

the scheme was a continuing scheme; it established con-

cusively that geographically it was to extend all over the

United States, as devised, and established that it

had not reached its ultimate point of geographic

continuance. It further established that this expan-

sion all over the United States was to require a

period of time extending further than the date of

the return of the indictment and to within the

period of the statute of limitations. Appellants urge

nothing as opposed to this except that the appellants did

not sell stock after the first of September, 1931. That
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fact, however, is not conclusive as to whether the scheme

and artifice terminated or whether it did not terminate.

It is thus apparent that had the appellants rested with

the government at the close of the government's case in

chief, the conviction could not have been reversed. This

was certainly the opinion of appellants' counsel for what-

ever it might be worth, as it will be noted that they made

no motion to direct a verdict at the close of the govern-

ment's case in chief on this point, did not raise the point,

did not suggest to the trial Court, in any manner, shape

or form, that it appeared from the government's case

that the scheme and artifice charged and proven to exist

as a continuing scheme and artifice, had terminated more

than three years prior to the commencement of the action.

(c) IT CANNOT BE SAID AS A MATTER
OF LAW THAT THE DEFENDANTS' EVI-

DENCE ESTABLISHED THE SCHEME
AND ARTIFICE TERMINATED MORE
THAN THREE YEARS BEFORE THE RE-

TURN OF THE INDICTMENT.

As it did not appear, from the government's case, that

the scheme and artifice had terminated then of neces-

sity, if it appears in the record, it must appear from the

facts as proven by the defendants themselves. When
we examine the record and examine the various briefs

filed by appellants, we find that they have adopted posi-

tive assertion constantly repeated to take the place of

proof. We find that it was not established at all in the

record that the sale of stock had ceased not later than



the first of September, 1931. We do find in the

record the testimony of Charles Merrill that the entire

program was abandoned in August, 1931 ; that there were

no sales of either burial certificates or stock after August,

1931. This is Merrill's testimony on the subject. We
find, as opposed to that testimony, the testimony of M. O.

Porter, uncontradicted and undisputed (R. 596) that he

purchased his stock September 3, 1931, in Utah and did

not finish paying for it, or receive his certificates until

December of 1931. Thus the falsity of Merrill's testi-

mony in that respect is conclusively estblished. If he

had not otherwise been established to the jury as an

untruthful and uncredible witness, the testimony of

Porter on this point brands his as false, or at the very

least permits the jury to say whether or not it is false.

The effort of appellants in their brief to escape the effect

of this evidence, which takes the factual support from

their complete line of argument, is so pitiful that if the

case were not serious, it would be ridiculous. They say

this is but an isolated sale. What difference does that

make? It brands Merrill as being a falsifier. Merrill

knew how many sales he made after the first of Sep-

tember; the government didn't. How many sales do ap-

pellants contend it would be necessary for the government

to prove after the first of September, to prove Merrill as

being untruthful? They say the payment of Porter was

voluntary. Was it any different from, or any more volun-

tary, than that of any of the other deluded and defrauded

victims who paid their money and got their stock upon

the same promises and representations, made with the

same design as that made to Porter?
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It is highly significant on this point that no other de-

fendant testified as Merrill did. No other defendant ever

testified that no stock was sold after September 1, 1931,

or that the scheme and artifice was abandoned. It seems

inconceivable that if that testimony was as controlling as

the appellants assert now that it is, which makes the dif-

ference between an affirmance and a reversal of this case,

that no other defendant would have failed to so testify

as to when the scheme was terminated or had they for-

gotten to do so on their examination their counsel would

not have asked them the direct question. The only in-

ference from their failure to testify on this point is that

the scheme not only was not abandoned on the first of

September, but that it was never abandoned at any time.

In reading what the appellants call the corroborative

evidence, set out in their supplemental brief, we find that

there is nothing corroborative or indicative of the fact

that the scheme and artifice, proven to exist, was ever

terminated. Appellants assert that we have never chal-

lenged their statement that the government witnesses so

testified. We ordinarily do not care to emphasize obvious

misstatements of the effect of testimony when the record

stands as the absolute refutation. Appellants, in all of

their four briefs, have failed to point out a single instance

in which they asked any government witness when the

scheme and artifice, proven to exist and continue over

a period of years, was terminated, or when the defendant,

if ever, ceased to sell stock. It is obvious that no govern-

ment witness was asked such a question or answered such

question, or knew the answer. Each victim witness pro-

duced by the government was asked when he made his
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last payment for stock and had his last transaction with

the appellants and they each testified as to the date. Ap-

pellants have assumed that because they testified as to

when they last purchased stock that testimony estabHshes

when the scheme and artifice terminated, or when the

appellants cease to sell stock. Such, of course, is not

the case. If it were, then the testimony of Skola that he

bought in 1929 for the last time would prove that ap-

pellants ceased to sell stock in 1929 with the Skola sale.

We find that appellants cite as corroborative, the minute

entry of the directors, where they ceased the sale of stock

in Utah in March of 1930. They might argue from this

minute entry that such minute entry conclusively estab-

lished that they abandoned the idea of selling stock at

that time. However, the record further discloses that in

March of 1931 (R. 386) they applied for a permit to

sell $125,000 worth of stock in Utah from the Utah Com-

mission; that on May 18th they withdrew that permit

and applied for a permit to sell $50,000 worth of stock

(R. 393) and that was granted by the Utah Commission

on June 2nd, 1931 (R. 400). They attempted to explain

this by saying that the Utah stock sales was limited to

persons interested in the company. Porter had no in-

terest in the company.

They further say that because there was testimony

that the stock sales campaign in Montana was abandoned

by the 15th of September, 1930, although they concede

that money was collected from those sales as late as the

fall of 1931, that this corroborates their assertion that

stock sales were abandoned entirely a year later in 1931.

They do not contend that the abandonment of stock
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sales, if it ever was abandoned in Montana in 1930, termi-

nated the scheme and artifice, or was any evidence of

its abandonment or termination. They were simply em-

phasizing the proof of the charge of the continuing

scheme made in the indictment. They emphasize the fact

that it was to geographically extend all over the United

States, that they abandoned the stock sales campaign in

Utah in 1930 and in further execution of the scheme and

artifice immediately moved to Montana; that when, as

they say, they ceased selling stock in Montana in 1930,

after they had exhausted the possibilities here, they im-

mediately, in further execution of the scheme and artifice,

moved into the State of Washington to sell their securi-

ties, in other words that step by step, as soon as one state

became exhausted, they moved into another and were

continuing the scheme as devised exactly.

Significant here is the fact that, if there were ever an

abandonment of this scheme and artifice, as claimed

by appellants, the fact of the abandonment, and particu-

larly the time, place and manner in which it was aban-

doned, was peculiarly within their own knowledge. It is

not contended that the scheme and artifice was in any-

wise abandoned except through the failure to sell stock.

The time when Merrill and the appellants ceased to sell

stock, the date which Merrill said that he intended never

to sell any further stock, was known to Merrill. Under

oath, he fixed that date as during the month of August,

1931, not later than the 1st of September. He was

specific and exact in fixing the date. By positive and

direct testimony the Government established that the

appellants actually sold stock and collected money for
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the sale of stock after that date; thus establishing the

falsity of Merrill's testimony. The result, then, of neces-

sity is that there is no evidence in the record from the

defendants' case to base a finding that the sale of stock

ceased by September 1, 1931. No other time was fixed

by any other witness as the date, and it was not contended

that the sale of stocks and the intent to sell stock ceased

at any other date. Proving that it had not ceased at that

date, what basis is there in the record for counsel or any-

one else to reach out into thin air and arbitrarily pick

some date after the 1st of September, 1931, and before

the 15th of April, 1932? It cannot be said, that even

though Merrill's testimony was proven false in that par-

ticular, that it proves that some time after the 1st of

September and prior to the 15th of April, 1932, the scheme

was abandoned and terminated. Proving conclusively, as

the Government did, and as established by the verdict of

the jury, that the appellants did not cease the sale of

stock on the date that Merrill says they did, and as no

one testified to any different date, the state of the record

is conclusive that the scheme and artifice was never

terminated and abandoned.

(d) EVIDENCE JUSTIFIES NO CON-
CLUSION OTHER THAN THE SCHEME
AND ARTIFICE WAS NEVER ABAN-

DONED BY THE DEFENDANTS.

At the close of all the evidence, appellants moved for

a directed verdict, raising the question they raised here.

They thus requested the trial court to hold as a matter
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of law, that at that stage of the proceeding and after

the defendants' evidence was all in, it then appeared so

conclusively that the scheme and artifice, charged in the

indictment and proven at the trial, had been abandoned

by the appellants, that the minds of reasonable men could

not differ, and that the Judge should direct a verdict of

not guilty as a matter of law. This, the trial court prop-

erly refused to do. At that stage of the case, the trial

court had before it the charge of the indictment charg-

ing a continuance of the scheme and artifice to extend all

over the United States and over a period of years; it

had before it the unquestioned and undisputed evidence

that the scheme had been put into execution and attempted

execution by the use of the United States mails, and the

evidence that every act of the appellants necessary to a

conviction, proven to have bene done by them prior to

September 1, 1931, was continued. He had before him

at that time the knowledge that, while Merrill alone of

the appellants testified that the sales of stock had ceased

not later than September 1, 1931, the Goverment proved

that to be untrue by producing a credible witness who

testified, without contradiction, that after that date he

purchased and paid for stock. The trial court had before

it the testimony of Merrill, who admitted on cross-

examination, that the scheme, as devised, was to extend

geographically all over the United States and was to

extend in point of time covering from ten to twenty

years (Record 954), which, at the lowest estimate set

by Merrill, would carry the thing into 1938. He had

before him the evidence that the appellants were still the

officers of the corporations, still controlling a majority of
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the stock, still dominating it, still carrying on the cam-

ouflaged business under the particular and peculiar Mer-

rill Plan, that they were still sending through the United

States mails literature amply sufficient to meet the con-

demnation of the statute if there was in fact a scheme

existing, that they were continuously mailing out letters

to stockholders containing false and fraudulent and mis-

leading statements about the company, the business, its

prospects, and the worth of the investment they had made,

such as, "Exhibit 30" (Record 556), indictment letter

in Count One of the indictment, of date, April 23, 1932,

where they said that the Board of Directors deemed it

unwise to pay a dividend and voted to pass it—no such

vote appears any place in the record or that there was

a consideration of a dividend—and, certainly, there was

nothing with which to pay a dividend, whether the pay-

ment would be wise or unwise. Or again the letter,

"Exhibit 45," of date July 30, 1932, found on page 595

of the record, in which they write to Mr. Porter in Utah

and tell him that the company was in good condition,

and with any improvement, they felt confident that a

dividend would be forthcoming—when, as a matter of

fact, within less than six weeks after the writing of the

letter, the appellants had placed the company into re-

ceivership; when at that time the Merrills had taken

from the Merrill Mortuaries, Incorporated, and acquired

as their individual property, all of the properties in Utah

and in Oregon, and when there was at that time no

prospect of any improvement of any kind, and when no

amount of improvement would have justified the pay-

ment of a dividend as conditions then existed and the
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Utah properties and the Oregon properties in the sole

ownership of the Merrills. It had before it "Exhibit

47," page 652 of the record, of date September 30, 1931,

written to Thomas Rossick, in which they say their

desire is to determine what the stockholders wish done

in connection with the retirement of their stock, assuring

him that certain stock would have earnings and cash

reserve set aside for its retirement in total, together with

a bonus, when, as a matter of fact, and at that date,

the appellants had no intention of retiring any stock or

setting aside certain earnings or cash reserves for that

purpose or for the purpose of paying a bonus—the testi-

mony of Merrill at R. 956 that the expansion program

was to be based upon the sale of stock. The Govern-

ment proved that on June 22, 1931 (Record 306), that

as a part of the sales kit used by the salesmen, there

appeared a letter, dated as of that date, giving the Hsts

of the needs of the corporation for expansion into Canada,

Washington, Oregon and Idaho during the next eighteen

months, which would be well into the year of 1933, the

sum of $1,900,000, with a positive assurance that the

properties in the states they were then operating in would

earn sufficient dividends to take care of themselves, with

the fact that in June of 1931, they finally succeded in

obtaining a permit to sell stock in Utah and sold stock

after the 1st of September, 1931. No explanation why,

if the scheme were terminated, as they say, they were

putting out this literature and obtaining the permits to

sell within sixty days of the time they say that they

terminated the scheme and artifice. There was before

the court numerous minutes of the Directors of the cor-
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poration, of the appellants, starting the sales campaign,

arranging prices, leaving the matters to Charles S. Mer-

rill, and resolutions passed to be used by the salesmen

in the aid of the stock selling campaign, a minute of

March, 1930, reciting the termination of the stock sales

campaign in Utah—evidence of its resumption in Utah

in 1931—and an entire absence of any minute any place

of any meeting of either the stockholders or Directors

that the scheme and artifice was abandoned or that the

sale of stock was to be discontinued in its entirety or

that there was no further intent to sell stock. Certainly,

under all of this, it cannot be said that the evidence as

to the abandonment of the scheme and artifice, proven to

have existed and to have been put into operation, appeared

so conclusively that the minds of reasonable men could

not differ and that the trial judge erred in not directing

a verdict.

If Merrill had not been conclusively proven to have

testified wilfully falsely when he said that the sale of

stocks had ceased not later than September 1 of 1931,

and no witness had contradicted that statement, it still

would have been a question for the jury to have de-

termined whether or not that was true or whether or

not the fact that no stock was sold between the 1st of

September, 1931, and the 15th of April, 1932, was merely

an inactivity and not any termination or abandonment of

the scheme. Not only did the jury have the right to de-

termine that fact, but it was its duty to have determined

it under the decision of this court in the case of Buhler

V. United States, 33 Fed. (2nd), 382, where this court

says at 384:
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"But the mere failure to perform an overt act in

furtherance of the conspiracy, or mere inactivity not
inconsistent with the theory of continuing adherence,

would not of itself necessarily import withdrawal;"

and, equally, mere inactivity would not necessarily import

abandonment of the entire scheme. In considering

whether or not the scheme was abandoned not later than

September 1, 1931, or whether there was a mere in-

activity, the jury unquestionably had a right to con-

sider "Exhibit number 48," appearing at 605 of the

record, written to a victim in Spokane, Washington, on

January 8, 1932, in which they say, in part:

"Replying to your letter of January 4 as to what
we are doing in Spokane, wish to say that we have
thought it advisable, considering the financial depres-

sion to go rather cautiously, but as soon as things

shape around a bit we are contemplating completing

our program."

This letter signed by Charles S. Merrill. Certainly,

on this, the minds of reasonable men could not be said

to differ as to whether there was an abandonment in

1931 in September or a mere lull or temporary inactivity.

It is not disputed that the program in Washington was

the sale of stock, or certainly it was the essential portion

of the program. "Exhibit 133," page 721 of the record,

is the action of the Board of Directors in increasing the

capitaHzation of the company from $1,240,000 to

$2,000,000. At page 929 of the record, Merrill says:

"The main purpose of increasing the capitalization was

to prepare for the Washington stock sale."

A scheme and artifice having been charge and proven

to be a continuous one, requiring affirmative action to put
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into effect, required affirmative action to discontinue.

The record is barren of any suggestion from the appel-

lants in their various and numerous briefs as to any

affirmative action that was taken to discontinue and

abandon the scheme and artifice. Certainly it is con-

templated under the authorities that a scheme and artifice

cannot be abandoned unless those guilty of devising or

participating in the scheme and artifice turn to the ways

of righteousness, cease dishonest dealings and turn to

honest dealings, cease disseminating false and fraudulent

information to people whom, as officers and directors, they

owe the particular duty to tell the truth and such evidence

might be strong supporting evidence of an abandonment

if it existed.

However, in examining the record here, we find no

such evidence. We find in that particular no different

action on the part of the appellants after the first of

September, 1931, than before that time. We find that

continuously from the first of September, 1931, and up

to the time the appellants put the Merrill Mortuaries In-

corporated into receivership they continuously wrote false

and fraudulent letters to their stockholders about the

business, its prospects and the safety of the investment

of the stockholders. Why was this necessary if there

were no scheme or artifice to be furthered? Certainly it

is not furthering lawful business and lawful and honest

conduct to lie about it.

We find further that extending into the year 1932,

the appellants, with money of the company, was paying

Skola so-called dividends on his stock. This certainly

was a fraud in law upon all of the other stockholders.



20

Why were they doing this if there was no scheme and

artifice to further? What was their purpose? It is not

presumed that a sane man acts without any purpose

whatsoever and we find in this regard, from plaintiff's

Exhibit 71 on page 529, one of the indictment letters, that

they were still doing this, insofar as Skola was concerned

on the 26th of May, 1932.

As appears from the record, page 457, in March and

May of 1932, Charles Merrill divested the Merrill Mor-

tuaries of all of its property in Utah and all of its prop-

erty in Oregon and became the individual owner thereof,

while still retaining his majority ownership of the com-

mon stock in the Merrill Mortuaries, his control of it

and his participation in the assets. Can there be any

question but that this was a fraud upon the stockholders?

Is there any suggestion of honesty and fair dealing about

this? Is there any indication of a man turning from the

path of dishonesty to the path of rectitude? The Circuit

Court of Appeals of the Second Circuit in Lefkowitz,

et al. V. U. S., 273 Fed. 664, said at 666:

"It is competent to show every part and parcel

of such business, or the method of conducting it,

calculated to shed light upon the intend and purpose

of its managers."

This evidence was all competent and did shed light

upon the intent of the appellants and did shed light upon

whether they ever intended to or did abandon the scheme

as they now contend, and do conclusively prove that they

never so did. There can be no justification of these acts

in honesty and fair dealing or as honest and lawful.

There is no presumption that a man acts for no purpose

1
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or with no motive. The fact necessarily appearing from

these acts, dishonest and fraudulent, is that the scheme

and artifice never was abandoned or terminated and that

the appellants were in the constant attempt to execute it

by the use of the United States mails and were so doing.

As said by this Court in Byron v. U. S. 273 Fed. 769,

certiorari denied, 257 U. S. 653, "the significant fact is

the intent and purpose. They are questions for the jury."

As authority for this statement of the law, this Court

there cites

Durland v. U. S., 161 U. S. 306.

(e) APPELLANTS' ANALYSIS OF THE
APPLICABLE DECISIONS

Appellants attempt to distinguish the controlling de-

cisions from the Supreme Court and from this Court,

but have not succeeded in so doing. They could not well

have been expected to so do as there are no distinctions.

In speaking of the term overt acts, as used in the Hyde

and other cases, it is apparent that the appellants have

misconceived the efifect of the decisions. That is of no

importance here as the appellants contend that the only

act they could commit to bring the scheme and artifice

into existence or to continue it, was the actual sale of

stock; that no other act committed by them would rise

to the dignity of an overt act and, of course, that is not

the law. In addition to the other overt acts or acts in

furtherance of the scheme and artifice and keeping it alive,

already set forth herein, their act in failing to pay Mrs.

Sophia Mercer and her daughter their money back on

July 5, 1932, as they had expressly agreed to do in writ-
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ing, as appears uncontradicted from the evidence, would

have been alone sufficient to have justified the verdict of

the jury here.

(f) CONCLUSION

We respectfully submit that the position of the appel-

lants, even if sustained by the evidence that the failure

of the appellants alone to sell any stock after September

1, 1931, as a matter of law constitutes a termination or

abandonment of the entire scheme and artifice admitted

to have been devised and placed in operation, is erroneous

and untenable.

That at the close of all of the evidence, the evidence

was not in such a state as it could be said, as a matter

of law, to appear so conclusively that the scheme and

artifice had been abandoned as the minds of reasonable

men could not differ and, therefore, the case was properly

left to the jury.

That the testimony of Charles Merrill, as a witness, was

not conclusive on any fact; that his testimony did not

establish the termination of a scheme and artifice as a

matter of law; that it was the exclusive province of the

jury to weigh his testimony, to judge his credibility in

view of all of the other facts and evidence in the record,

and that had the District Court held the testimony of

Merrill conclusive on the points raised by the appellants,

as it necessarily must to have granted the appellants'

motion for a directed verdict, it would have been guilty

of invading the province of the jury and would have

erred in granting the motion.



23

That the evidence of the guilt of the defendants is over-

whelming and conclusive; that the verdict of conviction is

just and should be affirmed.

Respectfully submitted,

JOHN B. TANSIL,

Attorney of the United
States, in and for the

Distric^f^of Montana.

EEWTS' B

Assistant Attorney of

the United States, in

and for the District

of Montana.
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